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Introduction

The national guidelines for open science
drawn up by the National Library of
Sweden (KB) on behalf of the govern-
ment set out a number of goals for open
access to scientific publications. Those
goals include immediate publishing

of all publicly-funded publications
under an open licence. The costs of
that open access publishing must not
be met by either the readers or the
academic authors. Publishing costs

for universities and higher education
institutions must also decrease over
time, without affecting Swedish rese-
archers’ ability to distribute research
results. Furthermore, “action must be
taken to promote a situation whereby
authors retain the economic copyright

91

on their works”.

The National Library of Sweden’s
guidelines were drawn up after the
UNESCO General Conference adopted
recommendations on open science
which included the recommendation
that member states promote the
development of open science at
national, regional and global level.?
The guidelines are also in line with
the conclusions of the Council of the
European Union, one of which is that
publicly-funded research results
should be kept openly accessible and
should, in some cases, be re-usable.®
An increasing number of research
funders also require research to be
published under an open licence.

Sweden has come a long way in its
work on open science and, according
to the National Library of Sweden,
almost four-fifths of all publicly-funded
research in Sweden is already published
under an open licence. This in turn
enables other researchers, interested
parties and the general public to access
new research quickly and efficiently,
while also ensuring that the fruits

of knowledge production funded

by the public are also distributed to
the public. Science that is published
immediately under open access coun-
teracts disinformation, at a time when
anti-democratic and authoritarian
forces are deliberately attempting to
distort facts and influence people’s
perceptions of reality. It is also an
invaluable source for those working

to promote the dissemination of know-
ledge in society and particularly for
libraries, for which a such a mission lies
at their very core, as well as for citizens
who use platforms such as Wikipedia
and the other Wikimedia platforms to
combine research and knowledge for a
more enlightened society.

Even though four-fifths should be seen
as a success, it still means that one-fifth
of all research is locked to the public
and other researchers. The costs of
open access publication of research

are also high. Admittedly, the costs
only account for a few per cent of total
research revenues but, in real terms,

1  www.kb.se/oppenvetenskap

2 https://unesdoc.unesco.org/ark:/48223/pf0000379949

3  See, for example, the Council of the European Union: High quality, transparent, open,
trustworthy and equitable scholarly publishing - The Council’s conclusions
[approved on 23 May 2023], 9616/23, Brussels, 23 May 2023.
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they nevertheless mean that just over
SEK 800 million (2024) that could be
spent on research is instead spent on
open access publication of research.*
As a comparison, that figure is more
than the total for research grants

for the Faculty of Humanities at the
University of Gothenburg in 2024.°

One of the goals of the national guideli-
nes is to reduce costs over time, while

at the same time increasing the propor-
tion of research published under open
access. How can this be done in practice?

This report, which has been produced
by Wikimedia Sverige, the Swedish
Library Association and the lawyer
Daniel Westman within the framework
of the Knowledge Rights 21 project and
funded by the Arcadia Foundation,
endeavours to take a holistic approach
to the issue. It puts forward proposals
that, overall, could help achieve an
open access publication rate close to
100 per cent without any adverse effect
on researchers’ ability to conduct
high-quality research.

4  https://www.kb.se/samverkan-och-utveckling/nytt-fran-kb/nyheter-samverkan-och
-utveckling/2025-06-02-totala-utgifter-for-vetenskaplig-publicering-2024.html

5 https:/www.gu.se/sites/default/files/2025-02/GU5171-324138550-4306.pdf p. 8
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Open Science and Copyright

Copyright plays a key role in the pursuit
of open science. Even though results of
scientific research are not themselves
subject to copyright, articles presenting
those results are subject to copyright.

When scientific articles are published
in journals run by commercial publish-
ers, it is common for those publishers to
require the copyright to be fully assigned
or granted in such a way as to restrict
further access to the articles. Since the
journals and their associated databases
are, in principle, only accessible by
paying subscribers, the researcher and
the research principal are prevented
from meeting the requirements of

open science.

It has been shown that the publishers’
strong position in the market, combined
with the individual researchers’ need

to be able to publish their results in
prestigious journals, make it difficult to
bring about change. Individual resear-
chers - who are often the ones holding
the copyright on the article and who
therefore enter into the agreement with
the publishers - often lack the necessary
knowledge and negotiating power to
single-handedly bring about a change
in the standard terms and conditions
applied by publishers.

Various measures have been adopted in
recent years to increase the proportion
of open science. These have mainly
taken the form of major research fun-
ders establishing clearer requirements
for open access publication of research
results, usually under an open licence.
The signals have also become clearer
from a political standpoint, both natio-
nally and internationally. However, as

stated in the introduction, there is still
some way to go before the goal of open
science is fully achieved.

In order to meet the demand for open
science, some publishers have in recent
years put forward new offers to authors
and research principals. For example,
an offer is made to instead allow an
article to be openly accessible under a
free licence, for a fee. Many research
funders and research principals fund
researchers who want to take up that
offer. Publishers also occasionally offer
the author the option of making their
article available themselves in an open
file archive, but only a certain length of
time (e.g. 12 or 24 months) after it has
been published in the journal (someti-
mes referred to as an embargo for open
access publication).

Although scientific journals and data-
bases must naturally be funded, many
major research funders and research
principals consider that the starting
point should instead be open access
publication combined with direct
funding of the publishing activities.

This short report discusses how copy-
right can be used to promote open
science. It begins with a discussion of

a strategy for the exercise of copyright,
as designed at present, which is usually
referred to as rights retention. It then
goes on to present a possible reform of
copyright: introduction into national
or EU law of so-called secondary publi-
cation rights of scientific articles.
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Rights Retention

Copyright agreements are in principle
subject to freedom of contract. That
means, among other things, that the
parties are free to allocate the right to
make a copyright-protected work such
as a scientific article available.

Even though, in principle, there is a
broad consensus in the scientific world
that open science is the goal, the fact
that it is ultimately the individual
researcher who enters into the publish-
ing agreement has meant that it has not
been possible to fully achieve that goal.
Through a combination of providing
attractive publishing spaces and app-
lying standard contractual terms, com-
mercial publishers have been able to
ensure that some scientific production
is available only on their platforms.

One strategy developed by major
research funders and representatives
of academia to promote the transition
to open science within the framework
of current legislation is sometimes
referred to as rights retention.

The strategy is based on a uniform app-
roach by all researchers at a particular
research principal. Ideally, this action is
based on some form of agreement, but
in practice it has often proved difficult
to achieve an arrangement whereby the
rights to a researcher’s output are gathe-
red together at the research principal.
In the following text, we assume that
the rights remain with the researcher,
which is probably the most common in
a Swedish research environment.

According to the strategy, all new rese-
arch articles are made available under
an open licence, typically the Creative

Commons license, CC-BY. In short, the
licence means that the article may be
made available by anyone, including in
a commercial context, and that it may
be developed. The author must always
be named when an article is used.
Licensing is carried out by the person
who holds the rights to the article (the
researcher or the research principal).

A CClicence cannot be cancelled, but
nor is it exclusive. When an article is
submitted to a journal, information is
provided as to whether it has already
been licensed in this way, e.g. by inser-
ting a note in the manuscript submitted.

The research principal also informs the
journals of the new policy.

The idea is to present the journals with
a fait accompli. The open licensing has
already been completed and cannot be
revoked or affected by any new license
agreement with the journal. It thus
becomes more difficult for the journals
to bring pressure to bear on individual
researchers.

However, in practice, the model does not
afford any protection against a journal
choosing not to accept contributions that
have already been licensed under CC-BY.
Itis also based on the presumption that
an individual researcher will have suf-
ficient knowledge of how to act and will
be loyal to the joint arrangement. It is
usually too late to license under an open
licence after a researcher has already
accepted the publisher’s agreement.

At the same time, it is clear that an overall
strategy of this kind has the potential to
increase the proportion of open science.
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This is because it has a normative effect
and also because an overall strategy
provides support for individual rese-
archers in relation to publishers at an
institutional level rather than at an
individual level.

Despite this, no Swedish institution has
adopted a policy for rights retention at
present and the matter is seldom discus-
sed outside a limited circle of insiders.®
The situation in Sweden differs from
that in many other European countries.
In Norway, for example, all the major
universities have adopted a policy
document for rights retention.

Wikimedia Sverige has spoken to around
twenty institutions in Sweden. Those
conversations show that the lack of stra-
tegies for rights retention in Sweden is
not primarily due to any lack of need, but
rather to low awareness, unclear manda-
tes and a system whereby responsibility
for copyright matters has in practice
fallen through the cracks. Libraries have,
sometimes reluctantly, been given a key
role, but often lack both legal support

and formal decision-making power. In
many cases, researchers are left alone
to try and understand publishers’ agre-
ements without sufficient knowledge of
their rights. They often submit articles
to journals without understanding
what rights they are waiving with their
consents. Also, agreements between
researchers and publishers are often
difficult to understand and, in some
cases, mean that researchers lose rights
they believe they have retained.” The
institutions’ managements also have
few incentives to prioritise the issue

at present, despite the fact that it is
directly linked to cost-effectiveness,
research quality and openness.

At the same time, there is a movement
towards change. Several Swedish higher
education institutions are working

to increase knowledge of academic
publishing and copyright in doctoral
studies. In the long run, initiatives such
as CoARA can help bring about a more
multifaceted qualifications system that
reduces the dependence on traditional
publication channels.

6 A study from Sparc Europe and KR21 indicated that four Swedish higher education institutions
had adopted such policies and that a fifth higher education institution was about to adopt
one. On closer investigation, however, it seems that these higher education institutions had
misunderstood the survey that was sent out. It is therefore rather the case that no higher
education institution appears to have adopted any such policy. The communications that exist
are communications about researchers’ copyright as part of general policies for open access.
For the study, see: Ignasi Labastida i Juan, Iva Melin§¢ak Zlodi, Vanessa Proudman, & Jon
Treadway. (2023). Opening Knowledge: Retaining Rights and Open Licensing in Europe. Zenodo.

https://doi.org/10.5281/zenodo0.8084051

7 See, inter alia

https://www.knowledgerights21.org/news-story/removing-the-con-from-contract-law-licence-

to-publish-agreements/
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Secondary Publication

Rights (SPR)

In view of the challenges associated
with bringing about a working arrang-
ement for open science within existing
legal frameworks, six EU member states
(Austria, Germany, France, Belgium, the
Netherlands and Bulgaria) have chosen
to implement changes to their copyright
laws. The specific design varies from
one country to another, but the common
denominator is that there are new provi-
sions that provide a researcher with a
mandatory secondary publication right,
i.e. a statutory right, regardless of the
contents of the agreement governing
the primary publication in a scientific
journal, to also allow open access publi-
cation (it is also sometimes referred to
as a right to self-archiving). In some
other countries, there are already

more general provisions on a right to
such publication which researchers
have been able to use to promote

open science.

In order to counteract the legal frag-
mentation that has arisen and problems
associated with pan-European research
projects, a solution for secondary publi-
cation rights at EU level would naturally
be preferable. Discussions have been
held, including in the context of the
Council conclusions referred to above,
though the Commission has not yet put
forward any concrete proposals.

There is therefore reason to also consi-
der a national solution in Sweden. An
amendment to the Act (1960:729) on
copyright in literary and artistic works
(the Copyright Act) is discussed below.

A number of different copyright models
have been proposed in jurisprudencial
literature and in the public debate to
ensure the possibility of self-archiving.
A first alternative consists of introdu-
cing a new provision in Chapter 2 of the
Copyright Act to restrict the exclusive
right if it is used to prevent self-archi-
ving. A second alternative consists of a
provision in Chapter 3 of the Copyright
Act stating that any contractual provi-
sion that restricts a researcher’s right to
self-archiving is invalid. A third alter-
native consists of seeing a researcher’s
right to self-archiving as an outflow of
their moral right to their work under
section 3 of the Copyright Act.

One absolute requirement is, of course,
that the solution chosen should be com-
patible with EU law and Sweden’s inter-
national commitments, e.g. the Berne
convention. It should also be possible
to expect any new regulation to be rea-
sonably effective, proportionate and as
simple and predictable as possible. It is
also an advantage if legal models exist.

Analysis of the current situation reveals
that a contractual adjustment provision
in Chapter 3 of the Copyright Act (alter-
native 2) is the most obvious solution as
far as Swedish law is concerned.

Firstly, there is scope for such a provision
under EU law if it is drafted correctly.

If the provision only confers rights on
the originator in relation to an assignee
of the rights, it does not entail any
interference with the exclusive right.
Mandatory provisions that interfere
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with contractual relationships in other
respects already exist in copyright.
Furthermore, it may be verified that
there is no comprehensive contractual
regulation of copyright at EU level that
restricts national freedom in this area.?

Secondly, a provision of this kind has
the potential to be effective. However,
its actual effectiveness depends partly
on the more specific formulation of the
provision (see below) and partly on
whether researchers actually choose to
make use of any right to self-archiving
that a new provision would provide. The
latter factor can probably be influenced
by complementary policy initiatives
that affect researchers’ incentives.

Thirdly, the interference in the contract
market is not considered to be so exten-
sive as to make it impossible to create a
commercial market for scientific publi-
cations. At the same time, it is impossible
to ignore the fact that an unconditional
and far-reaching right to self-archiving
would entail far-reaching consequences
for certain stakeholders in the scientific
book and journal industry. However, a
process of change has already begun in
that industry, with or without a manda-
tory right to self-archiving.

Fourthly, the chosen solution appears
to be relatively simple and predictable
- again partly due to the specific formu-
lation discussed below. In this context,
the fact that there is experience to be
gained from other European countries
which - with varying specific designs

- have already introduced contractual
provisions of this kind is naturally an
advantage.

The other two legal solutions referred
to above are probably associated with
greater challenges in principle as well
as in practice.

If it were formulated in this way, a new
restriction provision (alternative 1) could
certainly go a step further and enable
secondary publication even without the
involvement of the individual resear-
cher, though EU law and international
copyright rules establish clear limits on
the introduction of new restrictions on
the exclusive right. A solution within
the framework of limitations has also
recently been dismissed by the Inquiry
into the limitations of copyright.’

A solution based on the originator’s
moral right (approach 3) is legally
untested and appears to be more far-
fetched. In Nordic law, moral right
means that the originator has a right to
be named and to avoid abusive changes
to the work or the work being made
available in an abusive context. There
is no support for an approach whereby
the moral right would also include a
categorical right for the originator to be
permitted to keep their work available
to the general public. A new interpreta-
tion of the moral right along those lines
would also be likely to conflict with

EU harmonised economic law, i.e. the
exclusive right of the right-holder to
make copies of the work and to make it
available to the general public.

8 Cf.e.g.Ds2021:30, p.179f.
9 SOU 2024:4 p. 375 ff.
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The Placement and More Detailed
Formulation of the new Provision

The recommended proposal entails a
new contractual adjustment provision
in section 28 a of the Copyright Act.
The following basic proposal can be
used as a starting point for a more
detailed analysis. (The proposal is
based on a Finnish draft law that was
included in the draft of a bill but was
not presented in the final bill because
the bill focused entirely on the imple-
mentation of what was required by the
so-called DSM Directive.)?

The originator’s right to self-archive
scientific articles

28 a The originator has a right to self-archive
a scientific article written by them in an
open publication archive so that the article
is freely available, free of charge, to the
general public on request.

If two or more originators have written a
scientific article jointly, each originator has
the right provided in the first paragraph.

At the same time, it should be made clear,
through an amendment to Section 27,
second paragraph, of the Copyright Act,
that the new provision is mandatory.
Protection against choice of law that
circumvents the provision should also

be considered.

A review of the national provisions on
self-archiving that have been introduced
in recent years shows a relatively large
variation when it comes to the details.
Various regulatory modalities are listed
and briefly discussed below.

Type of research results. The basic
proposal applies to scientific articles.
The proposal is not limited to a particu-
lar scientific field, e.g. natural sciences.
However, the proposal probably does not
apply to books or parts of books in which
research results are published. The basic
proposal also does not apply to articles
that are not scientific, such as debate
articles. Finally, the proposal does not
apply to datasets or computer programs,
for example, unless objects of that type
are included in a scientific article. This
may seem reasonable because the rights
to material of that type are normally not
assigned/granted to the body responsible
for the primary publication.

Public funding. Several national pro-
visions link the right to self-archiving
to whether the research results are
publicly funded in full or in part. The
basic proposal does not contain any
such limitation. In Sweden, in principle,
all scientific research at universities
and colleges and in the public sector is
publicly funded in full or in part.

Embargo. Several national provisions
state that secondary publication pur-
suant to the provision may only take
place a certain length of time (often
six months) after the primary publica-
tion. In the Netherlands, a provision
stipulates that a certain length of time
must have passed, but does not specify
any precise period. The basic proposal
does not contain any embargo, an
arrangement in line with what has been
expressed in the policy discussion and
in the research bills from the Swedish
government in recent times.

10 Draft of the Government Bill to the Riksdag containing draft laws amending the Copyright Act
and section 184 of the Electronic Communication Act,
https://www.lausuntopalvelu.fi/SV/Proposal/Participation?proposalld=hf2bc712-ff6e-4a23-81de-

91581bc2hf81.

12/15



Type of secondary publication. The
basic proposal concerns the right to
publish online in an open publications
archive. The provision cannot be used
as a basis for other publication, e.g.
commercial publication. There are no
further requirements relating to the
publications archive other than that it
must be open, i.e. freely accessible to
the general public, though limitations in
this regard are naturally conceivable.

Version. There has been a discussion
on which version of a published article
may be made available - the published
text or only the manuscript submitted
by the researcher. The basic proposal is
silent on this point and therefore ought
to include the published version.

Requirement to state where primary
publication took place. The basic pro-
posal does not contain any proposal
in this regard, but such a requirement
would hardly be burdensome for the
researcher.

Prohibition on reprisals in the case of
self-archiving. The Bulgarian regulation
contains an interesting legal solution
that prohibits journals etc. from refusing
to publish articles on the grounds that

they have been self-archived. However,
it is debatable whether such a provision
belongs in the Copyright Act and no
proposal along those lines has been
included in the basic proposal.

In this context, it is important to point
out that it is difficult to ascertain the
extent to which provisions on secondary
publication rights in other EU countries
have contributed to an increase in open
access publication. One key reason for
this is the fact that many repositories at
national or higher education institution
level lack standardised fields for collec-
ting, displaying or reproducing metadata
on licences or copyright status. This is
despite the fact that multiple studies
have shown how important it is to have
well-developed repositories to effectively
support the practical implementation

of secondary publication rights.!* The
technical infrastructure of the repos-
itories must be suited to this in order

for the regulations to have an impact.
Otherwise, lack of infrastructure risks
complicating, delaying or even preven-
ting the possibility of exercising the
right to open access publication under
the SPR, even when the law allows it.

11 See, inter alia, Labastida i Juan, I., Melins¢ak Zlodi, I., Proudman, V. & Treadway, J. (2023).
Opening Knowledge: Retaining Rights and Open Licensing in Europe. Zenodo.
https://doi.org/10.5281/zenod0.8084051; Treadway, J., Labastida, I., Melinsc¢ak Zlodi, L., &
Proudman, V. (2025). Building bridges to Open Access. Paths to Institutional Rights Retention in Europe 2024
(Version v1). Zenodo. https://doi.org/10.5281/zenod0.15078315
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Conclusion

Sweden has taken important steps
towards a more open research lands-
cape, but realisation of the vision of 100
per cent open access requires further
measures - both by the higher educa-
tion institutions themselves and from

a political point of view.

Swedish higher education institutions
should introduce strategies and policies
for rights retention as soon as possible.
Clear models from other countries

are available.

From a political point of view, it is
necessary for the goals of open science
to be backed up by specific action. One

important measure is for a secondary
publication right for scientific articles
to be introduced into Swedish copy-
right. Sweden should also work to
promote regulation of this kind

in EU law.

It is not just a question of law and
administration, but of safeguarding
the researcher’s self-determination,
securing society’s access to publicly
funded knowledge and combating a
publishing system in which control
and commercial revenues are in the
hands of a few large operators.
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