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Out of Commerce, Out of Order?​
Exploring the Implementation of Out-of-Commerce 
Works Provisions in the EU Directive on Copyright​

and the Digital Single Market 

TL;DR 

●​ Four years on from the deadline for transposing the Directive on Copyright in 
the Digital Single Market and its provisions on out-of-commerce works, 
implementation is still only partial, with just three of ten countries surveyed 
making works available in accordance with it. 

●​ There is already evidence of situations where cultural heritage institutions are 
stuck – unable to benefit from an exception, but also unable to obtain a 
licence to make out-of-commerce works in their collection available, 
illustrating a critical failure point in the Directive. 

●​ In addition to accelerating the implementation of the Directive, the upcoming 
review could usefully explore a way to eliminate this critical failure point by 
clarifying that when a licence is not available, the exception can be applied. 

The European Union’s Directive on Copyright in the Digital Single Market 
(790/2019/EC – subsequently referred to as the DSM Directive) includes, in its Articles 
8-11, new provisions to enable cultural heritage institutions (CHIs) to offer wider 
access to out-of-commerce works (OOCW) in their collections. These provisions aimed 
to broaden access to Europe’s cultural heritage, too much of which – it was argued – 
was unavailable to the wider public due to market failure created by the impossibility 
or cost of acquiring licences to do so. 

Cultural heritage institutions should benefit from a clear framework for the 
digitisation and dissemination, including across borders, of works or other 
subject matter that are considered to be out of commerce for the purposes of 
this Directive. 

‒ Recital 30, DSM Directive 

Six years after the agreement of the Directive, four years after its entry into force, 
and with work already underway to review its effectiveness in 2026 (the earliest 
possible date for doing so, according to the Directive itself), this short Knowledge 
Rights 21 (KR21) Insights paper explores how implementation is going. 

It starts with an exploration of what is in the Directive itself, then looks at the results 
of a survey of experts to understand where there have been successes and where the 
situation is currently falling short of its objectives. In particular, this focuses on 
whether identified critical failure points have been triggered.  

 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32019L0790
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What Is in the Directive 

The DSM Directive introduces the possibility of Extended Collective Licensing (ECL) or 
a presumption of representation, which allows collective management organisations 
(CMOs) which are sufficiently representative (both in terms of rightholders over a 
particular category of work, and relevant mandates) to offer non-exclusive licences for 
the sharing of works falling under the definition of OOCW, on non-commercial 
websites. 

Member States are given some room for manoeuvre when it comes to defining which 
CMOs are covered: 

Member States should also have flexibility in determining what the requirements 
for collective management organisations to be sufficiently representative are, as 
long as that determination is based on a significant number of rightholders in the 
relevant type of works or other subject matter having given a mandate allowing 
the licensing of the relevant type of use. 

‒ Recital 33, DSM Directive 

Where such CMOs did not exist, the Directive underlines that CHIs can draw on an 
exception to copyright for the same ends. However, the Directive does insist on the 
fact that a CMO and CHI cannot agree on the terms of an extended collective licence 
should not mean that the exception automatically applies: 

In such particular instances, it should be possible for cultural heritage institutions 
to make out-of-commerce works or other subject matter that are permanently in 
their collection available online in all Member States under a harmonised 
exception or limitation to copyright and related rights. [...] A lack of agreement 
on the conditions of the licence should not be interpreted as a lack of availability 
of licensing solutions. 

‒ Recital 32, DSM Directive 

Moreover, it allows that – despite the explicit policy goal of supporting access to 
culture and heritage across borders – licences offered do not need to be 
pan-European: 

Contracting cultural heritage institutions and collective management 
organisations should remain free to agree on the territorial scope of licences, 
including the option of covering all Member States, the licence fee and the uses 
allowed. 

‒ Recital 40, DSM Directive 
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In both cases, there is the clear possibility for individual rightholders to opt out – a 
guarantee seen as necessary to secure agreement. Furthermore, there is an 
encouragement to set up stakeholder dialogues: 

In order to ensure that the licensing mechanisms established by this Directive for 
out-of-commerce works or other subject matter are relevant and function 
properly, that rightholders are adequately protected, that licences are properly 
publicised and that legal certainty is provided with regard to the 
representativeness of collective management organisations and the 
categorisation of works... 

‒ Recital 42, DSM Directive 

Already in the above, it is clear that there are areas where Member State choices 
around implementation have a major influence on the Directive’s impact (for example, 
in determining representative CMOs or driving stakeholder dialogue). Moreover, there 
are also potential critical points of failure which effectively ensure that the 
achievement of the goals of the Directive is left up to the discretion of private actors – 
both CHIs, but in particular CMOs. 

These centre on the facts that, firstly, a CMO can be determined to be representative 
but is under no obligation to offer a licence, and secondly, that even when they do 
offer a licence, this does not need to be Europe-wide and can have a more restricted 
reach. Thanks to this, CHIs can end up stuck – unable to benefit from the exception to 
make their collections available, but also unable to obtain a licence that would allow 
them to do so, or at least not across the totality of the European Union. 

The Survey 

The information shared comes from the results of a survey of experts among and 
through the KR21 network. It received responses from people in 10 countries, all of 
whom have followed the process around the transposition of the DSM Directive 
closely, and subsequent use of provisions on OOCW and so who can offer an expert 
perspective on how this is going. The countries from which responses were received 
are Croatia, Finland, France, Germany, Ireland, Italy, Luxembourg, the Netherlands, 
Spain, and Sweden. 

Questions focused first of all on the implementation of the Directive, and in particular 
whether various steps envisaged in the law had been taken, notably around the 
stakeholder dialogues between CHIs and rightholders. 

There followed additional sets of questions for those countries which had taken the 
path of licensing of OOCW, and those where the exception would apply, before, finally, 
respondents were asked to judge if the Directive had made a difference. 

The results,  of course, reflect participants’ own experience and understanding, and 
cover only 10 countries. Consequently, these results should be taken as an indication 
of issues which should be explored in more depth subsequently.  
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Transposing the Directive 

All respondents noted that their governments had acted to transpose the DSM 
Directive into national law, although only half said that there had been any sort of 
public debate about the topic (rather than the relevant provisions simply being passed 
by decree). In the case of those clearly stating that there had been no debate (Italy, 
Spain, France), there had been no explanation for the lack of consultation. 
Implementation had generally been in line with the Directive, although the Italian and 
Spanish respondents suggested that there were flaws in this. 

Turning in particular to the stakeholder dialogues which governments ‘should’ 
organise to address how OOCW schemes should operate, just three respondents 
reported that this had happened – Finland, the Netherlands and Croatia. Among these 
countries, the Finnish dialogue had focused primarily on the representativeness of 
CMOs (rather than on modalities for maximising access). The Croatian one was 
marked by a very limited participation from CHIs (and no discussion of reasonable 
licensing terms or much on access). The most positive examples appear to have been 
in the Netherlands, where there was both strong participation from CMOs and CHIs 
alike, and exploration of what reasonable licence terms could be. 

Where there have been no such dialogues, for the most part, there has been no 
explanation of this. Sometimes, the government has simply left CMOs and CHIs to 
have their own conversations (Germany, Luxembourg). 

Concerning whether any CMOs have been declared representative under the law, 
Finland, the Netherlands, Ireland and Italy note that this has not yet been the case, 
while the French respondent was not sure (and further investigation appears to 
indicate that there has been little progress in general in using the Directive’s 
provisions there). Meanwhile, CMOs were determined to be representative in Croatia, 
Germany, Luxembourg, Spain and Sweden. 

However, it was only in Luxembourg that our respondent noted that there was an 
analysis of whether the CMO (LUXORR) was sufficiently representative, as well as 
well-governed. The German government at least verified the good governance of the 
relevant CMOs. 

Meanwhile, it was reported that there had been no such analysis in Spain, while 
elsewhere respondents were not aware of any such efforts. 

Extending Licensing? 

Focusing on those countries where the Directive’s provisions on ECL or presumption of 
representation had come into play, we then looked for evidence of how well this is 
helping CHIs provide efficient and effective access to their OOCW collections.
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Therefore, of the five countries which had determined that there were CMOs able to 
offer licences, only two had seen efforts to negotiate or sign licences – Germany 
and Luxembourg. The German model appears to be designed to work for a wider 
variety of CHIs, with a clear process set out for obtaining licences. Meanwhile, the 
Luxembourgish experience focuses on an agreement between the National Library and 
the main CMO – LUXORR, which enables access to over 5000 works. 

In those countries where no licences had been signed yet, the Croatian 
respondent noted it was because the regulatory process had yet to be completed, 
while in Spain, the challenge was that the CMOs had not yet managed to set and 
publish tariffs. In Sweden, the problem was a refusal to offer licences. Despite an 
obligation under wider regulation of collective rights management to explain such 
refusals, the Swedish CMO had neglected to do this. 

Turning back to those countries with licences in place, there was evidence of opt-outs 
by rightholders in Germany, but not in Luxembourg. Even then, our respondent noted 
that it was not expected that there would be many opt-outs – under Germany’s 
previous provisions on OOCW, there had been just 15 opt-outs (from 7 rightholders) 
from among around 60 000 licence applications. There had also been welcome efforts 
in Germany to develop a one-stop-shop to clear multiple rights. 

The licences offered in Germany do include geographical restrictions, concerning 
Luxembourg, the respondent was unsure. It appears that works covered by the 
Luxembourgish OOCW scheme are available outside of the country, based on a check 
at the time of our analysis. 

While the German scheme was operational, our respondent did feel both that the 
process of negotiating the scheme, and the resulting licences, were very 
expensive. Our Luxembourgish respondent was more positive about the cost of the 
licences, but also noted that coming to an agreement on the scheme as a whole had 
been quite expensive. The agreement in Luxembourg is described in some detail on 
the National Library website, while that for Germany is still to be published. 

An Exceptional Exception? 

Of the 10 countries/respondents, only two mentioned that the exception had 
been applied – the Netherlands and Germany. There was little additional information 
about its use in the Netherlands, while our German respondent noted that it had been 
used to provide access to old film posters and archival materials. It is worth noting 
that Germany already had a legal provision allowing access to out-of-commerce 
works. 

In the Netherlands, there had been cases of rightholders opting out, while our German 
respondent was unsure whether this had been the case. In neither country was our 
respondent aware of CMOs approaching CHIs to challenge the use of the exception.
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As for those countries where the exception had yet to be applied, in Croatia and 
Finland, this was because the process of finalising relevant regulations had not yet 
been completed, while in Ireland and Italy, a lack of certainty around what is and is 
not possible was highlighted. This was particularly the case in France, where there 
was still confusion about the articulation between the pre-existing ReLIRE programme 
and the new possibilities brought in by the DSM Directive. A lack of certainty was also 
noted as a factor in Croatia, which also suggested that a lack of resources was holding 
CHIs back, a point that was also cited for France. 

Meanwhile, in Luxembourg, there had been no need to use the exception, while in 
Sweden, our respondent answered that the exception was excluded because there was 
an obligation to use licences (despite the CMO refusing to offer these). 

What Difference Does It Make? 

Finally, respondents were asked to say how far they agreed that the DSM Directive’s 
provisions on out-of-commerce works have made a difference in resolving the 
challenge of the 20th Century Black Hole. The results were mixed, with the 
Netherlands and Germany strongly agreeing, and Croatia and Luxembourg agreeing. 
Our Finnish respondent was neutral, while our French, Irish, Spanish and Swedish 
respondents disagreed. Our Italian respondent disagreed strongly. 

This spread of responses underlines that there is still plenty to do to realise the goals 
of the Directive. A key challenge continues to be the slow pace of national reform to 
make the OOCW provisions a reality – it is noteworthy that, from a survey covering 
many of the EU’s richer Member States, only 30% had actually managed to make 
out-of-commerce works available in this way.  Moreover, as Maarten Zeinstra 
underlines in his analysis on the Communia blog of works added to the EU registry, 
the vast majority of these come from countries that already had provisions on OOCW 
in their laws. 

Of course, to what extent this is simply due to overall regulatory workload, rather 
than the complexities of the model proposed by the Directive, is up for debate. 
Nonetheless, the responses shared do indicate that a number of the critical failure 
points highlighted in the introduction have been triggered. 

The process of determining the representativeness of CMOs has been highly variable. 
This creates a challenge by leading to a situation where CMOs are classed as 
‘representative’, but in reality have too few relevant members and mandates to feel 
comfortable offering licences to CHIs, even for non-commercial uses.  
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Secondly, the fact that CMOs retain the ultimate discretion as to whether to offer 
licences has led to situations where a CMO has simply chosen not to do so, or only to 
do so to a more restricted geography. This situation clearly runs against the overall 
policy goal of the Directive to enable wider access to Europe’s heritage. While we did 
not have a Bulgarian respondent to the survey, it is notable that the lack of CMOs in 
the country has meant that there has been a clear possibility to use the exception, 
with a good range of materials already being made available. 

In terms of recommendations, the first is simply to complete the transposition of the 
Directive, passing all relevant regulations. As part of this, ensuring that there are 
stakeholder dialogues with adequate CHI participation and a focus on maximising 
access will be important. So too will a more rigorous approach to ensuring that only 
truly representative CMOs are able to participate. 

Secondly, a potentially helpful reform as part of the upcoming review of the DSM 
Directive would be to remove the failure points in the current text by ensuring that a 
refusal by a CMO to licence leads directly to the implementation of the exception, and 
that where geographical restrictions are applied, access elsewhere in the EU should be 
enabled under an exception. 

7 


	Out of Commerce, Out of Order?​Exploring the Implementation of Out-of-Commerce Works Provisions in the EU Directive on Copyright​and the Digital Single Market 
	TL;DR 
	What Is in the Directive 
	The Survey 
	Transposing the Directive 
	Extending Licensing? 
	An Exceptional Exception? 
	What Difference Does It Make? 

